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ABSTRACT 

Human rights and intellectual property, two assemblages of regulation that were once outsiders, 

are currently turning out to be progressively close. For a really long time the two subjects created 

virtual segregation from one another. In any case, over the most recent couple of years, worldwide 

standard setting exercises have started to map beforehand unfamiliar convergences between 

intellectual property regulation from one viewpoint and human rights regulation on the other. 

 

The paper digs into the inquiry whether there is a connection between human rights and 

intellectual property right and on the off chance that there is a relationship whether there is a 

contention or concurrence between the two. The paper discusses how generally both Human 

Rights and However, intellectual Property Rights were viewed as two different disconnected parts 

of regulation IPR being referenced under different instruments including under Article 15 of 

International Covenant on Economic, Social and Cultural Rights and Article 27 of the Universal 

Declaration of Human Rights. And then further discussions how this relationship was created with 

the assistance of different instruments and understanding the connection between the equivalent. 

It too digs with the ambiguous connection among IPR and Indian Constitution. 

 

Further the paper likewise discusses the relationship of IPR between human right of Right to 

Instruction. It additionally discusses connection between Clinical Licenses and Right to 

Wellbeing. Relationship of Human Rights and IPR must be reconsidered as a result of different 

effects of human rights and IPR, for example, the right to health have become substantially more 
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noticeable following the reception of the TRIPS Agreement. Considering the significance of 

science and innovation in the twenty-first hundred years, it is basic to move past existing 

intellectual property rights while resolving the issue from 

 

INTRODUCTION 

Intellectual Property Rights and human Rights have developed freely. On one hand, human rights 

are the rights which are major for human presence and are perceived by states however are intrinsic 

rights to human presence. Then again, the intellectual property rights comprise legally perceived 

rights of the makers and creators and gives motivators for investment and add to mechanical turn 

of events. 

 

This article investigates the connection between intellectual property rights and human rights. The 

connection between the two have been overlooked for a really long time and has now been 

perceived by legislatures, judges, and researchers. Somewhat recently, worldwide exercises have 

started to map the uncharted convergences between human rights and intellectual property rights. 

The connection between the two has likewise been perceived additionally in different global 

scenes like World Trade Organization, world Intellectual Property Organization, the committee 

on Economic, Social and Cultural Rights and the Human Rights Council. The connection between 

Human Rights and Intellectual Property Rights have been examined in global instruments like 

Universal Declaration of Human Rights and International Covenant of Economic Social and 

Cultural Rights etc. There are two methodologies for the linkage of the two fields, one discusses 

the conjunction between the two and different discussions about the contention between the two. 

This article examinations different human rights and intellectual property rights and attempts to 

respond to the inquiry. 

 

Historical Isolation of Human Rights and IPR 

Human rights and Intellectual property rights that were once outsiders are presently becoming 

progressively cozy associates. For a really long time the two subjects created in virtual seclusion 

from one another. In any case, over the most recent couple of years, worldwide standard setting 

exercises have started to plan beforehand unfamiliar crossing points between intellectual property 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|June 2023 
ISSN: 2582-6433 

 

 

 

Page | 7  
 

 

 

 

 

regulations from one viewpoint and human rights regulation on the other1. 

Though the linkage between the two field have been in found in Universal Declaration of Human 

Rights (UDHR) the principal fundamental archive of human Rights Regulation safeguards 

creators "moral and material interests" in their "logical, abstract or imaginative production[s]" as 

a feature of its inventory of essential freedoms2. Additionally in the International Covenant on 

Economic, Social and Cultural Rights (ICESCR)3, which has now been endorsed by almost 150 

nations. 

 

For quite a long time, intellectual property stayed a regulating backwater in the human rights 

pantheon, disregarded by settlement bodies, specialists, and observers while different rights arose 

out of the jurisprudential shadows4. Additionally there have been no references of human rights in 

significant worldwide intellectual property arrangements like Paris and Berne Conventions and 

TRIPS Agreement5 also. 

 

The justification behind the disconnection between the two circles was that both the bodies were 

pre busy with additional significant issues. Soon after The World War II, the most significant 

worry for human rights regulation was elaboration and codification of Human Rights components 

and upgrading something similar. In the process the financial, social and social rights were least 

evolved and has gotten consideration just somewhat recently6. For the advertisers of IPR, the 

emphasis on the continuous extension of rights through intermittent corrections to the Berne, Paris 

                                                      
1 Laurence R. Helfer, Human Rights and Intellectual Property: Conflict or Co-Existence?, 5 Minn. Intell. Prop.Rev. 

47 (2003) 

2 International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16, 1966, arts. 15(1)(b) & 15(1)(c), 
3 International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16, 1966, arts. 15(1)(b) & 15(1)(c), 
4 Audrey R. Chapman, A Human Rights Perspective on Intellectual Property, Scientific Progress, and Access to the 

Benefits of Science, Panel Discussion on Intellectual Property and Human Rights at 3 (Nov. 9, 1998) 

5 5 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 1C, LEGAL INSTRUMENTS–RESULTS OF THE URUGUAY 

ROUND, vol. 31, 33 I.L.M. 1197 (1994) [hereinafter TRIPS Agreement]; Paris Convention for the Protection of 

Industrial Property, Mar. 20, 1883, last revised at Stockholm, July 14, 1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 

[hereinafter Paris Convention]; Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, last 

revised at Paris, July 24, 1971, 1161 U.N.T.S. 31 [hereinafter Berne Convention]. 

6 Theodor Meron, Norm Making and Supervision in International Human Rights: Reflections on Institutional Order, 

76 AM. J. INT’L L. 754 (1982) 
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and different shows, and later, the production of a connection between intellectual property and 

exchange. 

A few Impetuses likewise helped in expanding the crossing point of the Human Rights and 

Intellectual Property systems. First and foremost the advancements connect with the endeavors 

made by industrialized countries to make their Intellectual Property Rights More grounded and by 

reinforcing the intellectual property insurance standards. These endeavors what began in 1980s, 

prompted consideration of these assurance and standards for intellectual property in the TRIPS 

Agreement of the WTO and resulting discussion of territorial and respective exchange deals 

contain Intellectual Property decides that surpasses TRIPS standard. 

 

International Instruments on Intellectual Property Rights  

and Human Rights 

It is attested that the connection between the human rights and Intellectual Property Rights have 

been perceived by different human rights instruments of the Assembled Countries. 

 

First among the global instruments is the Universal Declaration of Human Rights 19487. Article 

17 and 27 of UDHR perceives the option to claim a property. Article 17 of the UDHR states that 

everybody has the option to possess the property and nobody with no obvious end goal in mind 

denied his property. 

 

Further Article 27 of the UDHR expresses that everybody has the privilege to partake in the 

expressions and to share logical headways and advantages. And Article 27(2) of UDHR further 

expresses that everybody has the privilege to the security of the moral and material interests 

coming about because of any logical, abstract or creative creation of which he is the creator. 

 

Further Article 13 of the American Declaration of the Rights and Duties of the Man8 moreover 

states that, "He moreover has the privilege to insure his moral and material interests as respects his 

developments or any abstract, logical or imaginative works of which he is the creator" and 

                                                      
7 Universal Declaration of Human Rights, G.A. Res. 217A(III), U.N. GAOR, 3d Sess., pt. 1, art. 27, U.N. Doc.A/810 

(1948). 

8 American Declaration of The Rights and Duties of the Man, 1948. 
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perceives the intellectual property right. 

 

Article 15(1) of the UN International Covenant of Economic, Social and Cultural Rights 

(ICESCR), 1966 has a comparative arrangement to the UDHR arrangement. Article 15 (1) of 

ICESCR reads that, The State Parties to the present Covenant perceive the right of everybody: 

(a) to participate in social life; 

(b) to partake in the advantages of logical advancement and its applications; 

(c) to profit from the insurance of the moral and material interests coming about because of any 

 logical, abstract or creative creation of which the person is the creator. 

 

In Europe, the right to property has been acknowledged as a human right since the reception of 

the Convention for the Protection of Human Rights and Fundamental Freedoms9. Article 1 of the 

principal Convention which gives that "[e]very normal or legitimate individual is qualified for the 

serene happiness regarding his assets" has been examined on various events by the European Court 

of Human Rights. The European Union has gone farther than the European Convention of Human 

Rights with the adoption of its Charter of Fundamental Rights. This Charter incorporates not just 

a right to property yet in addition explicitly gives that” [i]ntellectual property will be protected10. 

 

Additionally the US Constitution in Article 1(8) , Clause 8 likewise expresses that, "to advance 

the progress of science and valuable expressions, by giving for restricted times to creators and 

designers the elite rights to their particular works and disclosures." These worldwide instruments 

perceive the connection between Human Rights and Intellectual Property Rights. 

 

Human Rights Approaches to Intellectual Property Rights 

There are two significant ways to deal with the Human Rights - Intellectual Property Rights 

system. The principal approach accommodates the connection between the two circles as in 

conflict11. This approach shows up in the united Nations Human Rights system situation in the 

                                                      
9 European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature, 4 Nov. 

1950, 213 U.N.T.S. 221, Europ. T.S. No. 5 (entered into force 3 Sept. 1953); 

10 Charter of Fundamental Rights of the European Union, art. 17(2), 2000 J.O. (C 364) 
11 Laurence R. Helfer, Human Rights and Intellectual Property: Conflict or Coexisence?, 5 Minnesota Intellectual 

Property Rev. 47,48 (2003). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|June 2023 
ISSN: 2582-6433 

 

 

 

Page | 10  
 

 

 

 

 

2000 goal which states that, "genuine or potential struggles exists between the execution of TRIPS 

Agreement and acknowledgment of economic, social and cultural rights"12 .This outlining major 

areas of strength for sees intellectual property insurance as subverting - and subsequently as 

inconsistent with - a wide range of human rights commitments, particularly in the space of 

financial, social, and cultural rights13. The "struggle" view contends that IP rights are not crucial 

human rights be that as it may, instrumental lawful apparatuses to additional social and financial 

purposes. Notwithstanding, the purported struggle view could seemingly be all the more precisely 

portrayed as the "supremacy of human rights" view in light of the fact that the reliable enunciation 

of this view across various official reports and remarks from various UN organizations in the 

previous ten years doesn't rigorously keep up with that IP rights can't coincide with human rights, 

but instead that anything balance is struck among private and public interests in IP, "the essential 

goal and commitment of States is to advance and safeguard human rights." 

 

The second way to deal with the crossing point of human rights and intellectual property sees both 

areas of regulation as worried about a similar major inquiry: characterizing the fitting extent of 

private syndication power that gives creators and innovators an adequate motivation to make and 

improve, while guaranteeing that the consuming public has satisfactory admittance to the products 

of their endeavors14. In the United Nations framework, different instruments incorporate 

proclamations from global instruments, for example, High Commissioner Report on TRIPS 

Agreement, which expressed that "the harmony between people in general and confidential 

interests found under Article 15 of ICESCR and Article 27 of UDHR - is one natural to IPR"15. 

This school sees human rights regulation and intellectual property regulation as basically viable, 

in spite of the fact that often differing over where to find some kind of harmony between motivating 

forces from one perspective and access on the other. 

 

 

 

                                                      
12 ECOSOC,, Sub Commission on Promotion & Protection of Human Rights, Intellectual Property Rights and Human 

Rights, Res. 2000/7, U.N. Doc. E/CN.4/Sub.2/RES/2000/7 (Aug, 17,2000). 
13 I.d 

14 Supra. Note 8 

15 Commissioner on Human Rights, Report of the High Commissioner on the impact of the Agreement on Trade- 

Related Aspects of Intellectual Property Rights on Human Rights, para 10-15, U.N Doc.E/CN.4/Sub.2/2001/13 (June, 

27,2001) 
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Intellectual Property Rights and Indian Constitution 

The Constitution of India doesn't perceive Intellectual Property as a " Property" straightforwardly 

and the acknowledgment of a similarity in the Constitution is exceptionally unclear. The preamble 

of the Constitution perceives Economic Liberty which is quite possibly the most significant 

Liberty and to guarantee a similar property framework has been presented. The term property 

incorporates both elusive and unmistakable property and consequently certainly incorporates 

Intellectual Property. In the underlying Constitution "Right to Property" was perceived under 

Article 19 (1) (f) as a fundamental right, yet the equivalent was canceled a while later and was 

embedded under Article 300 A through 44th Amendment. 

 

Article 300 A simply reads that " No person shall be deprived of his property save by authority of 

law." Article 300 A likewise doesn't straightforwardly perceive Intellectual Property Rights. 

 

In regard to Intellectual Property Rights, Article 253 of the Indian Constitution plays a very 

significant role and it mandates the acknowledgment of the worldwide part of regulations, 

regulations, and agreements and enables the Indian parliament to uphold the worldwide 

settlements through the regulation making process. 

 

It is a direct result of this Article different worldwide instruments in the intellectual property rights 

have been perceived in Indian regulations. Further, the notice of Intellectual Property framework 

in the List I of 7th Schedule of the Indian Constitution further furnish us with pieces of information 

that Intellectual Property is to be sure perceived by the Indian Constitution. 

 

Passage 12, 13, 14 has been appropriately remembered for the List I of 7th Schedule of the Indian 

Constitution and it discusses United Nations Organization, support in the worldwide meeting and 

conferences and likewise to go into agreements with foreign nations. 

 

Entry 49 of List I is the particular one which has been absolutely and solely committed to the 

intellectual property framework. Entry 49 perceives only patents designs, copyrights, trademarks 

and others. Consequently the Indian Constitution doesn't straightforwardly perceives the 

Intellectual Property Rights however, in a roundabout way remembers it, dissimilar to US 

Constitution which straightforwardly perceives under in Article 1, section 8 , clause 8 and states 
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that, "to advance the advancement of science and valuable expressions, by getting for restricted 

times to creators and innovators the select rights to their particular works and disclosures." 

 

Intellectual Property Right and Right to Education 

The right to education has been generally recognized under different global instruments for 

example, UDHR, ICESCR, CEDAW and so on. Article 26y of the United Declaration of Human 

Rights was the first of these instruments to report a human right to schooling. Further the 

UNESCO Convention against discrimination in schooling and education was likewise taken on in 

196016, likewise takes out all types of discrimination in education. Article 13 and 14 of 

International Covenant of Economic, Social and Cultural Rights additionally contain human right 

to education. 

 

Likewise Human Rights Regulation incorporates various references to the arrangement of 

satisfactory course books and learning materials as a part of the right to education as a human 

right. UNESCO in its report called "A Human Rights approach to Education for all" in 2007 

portrayed the “provision of schools, teachers, books and equipment” as a “fundamental prerequisite 

of education.”17 

Copyright assurance and protection has forever been reached out to education materials. Since its 

start, intellectual property regulation has been commenced on the possibility that the prospering 

of private business sectors in copyright safeguarded works will advance learning. Conversely, the 

human right to instruction forces public regulation commitments and obligations on governments, 

including the arrangement of free educational materials. This might require reexamination on 

connection between right to education and Intellectual Property Rights. 

 

The intellectual property regulation encroaches or hinders the arrangement of learning materials 

in a way that is conflicting with the International Human Rights commitments. It is fought by the 

advertisers of the Intellectual Property Rights that the copyright makes private property rights 

specifically articulations, yet thoughts are passed on in the public space for others to utilize. 

Copyright doesn't hinder legislatures or private sectors from beginning their own reading material 

in any space of school educational program or curriculum. 

                                                      
16 Convention against Discrimination in Education, Dec.. 14, 1960, 429 U.N.T.S 93. 
17 UNESCO, A Human Rights Based Approach to Education for all, 56 (2007). 
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Medical Patents and Right to Health 

Lately, one of the most questionable discussions has zeroed in on the effects of clinical licenses 

on the acknowledgment of the human right to health in developing countries18.Article 12 of 

ICESR19 states the insurance of right to “enjoyment of the highest attainable standard of physical 

and mental health”. It remembers the arrangement of fundamental medications for essential 

medical services20. Availability of drugs and their moderateness are two focal parts of the right to 

health. Clinical licenses straightforwardly affect openness and reasonableness. They have the 

potential to further develop access by giving incentives to the advancement of new medications 

too as to limit access due to the relatively greater costs of patented drugs. 

 

Admittance to drugs is represented by various variables. Their cost is one significant component. 

Consequently, the way that patented medications are almost in every case more costly than 

nonexclusive medications is a significant thought. Different elements that impact access 

incorporate circumstances where there is just restricted rivalry between nonexclusive makers, 

neighborhood expenses, and imprint ups for wholesaling, circulation, and apportioning21. 

Further developing access can accordingly not be restricted to bringing costs down through rivalry 

however should likewise incorporate further measures, for example, public appropriations, or cost 

control measures. 

 

Encouraging better admittance to medications can be drawn closer according to the perspective of 

clinical patents or on the other hand the right to health. The focal issue is that the acknowledgment 

of human rights should be judged as per the degree of execution among the most distraught. The 

issue isn't, in this manner, whether certain nations can manage the cost of patent rights, yet whether 

the least fortunate in any given country stand to profit from the introduction to medical patents. 

 

 

                                                      
18 James Thuo Gathii, Rights, Patents, Markets and the Global AIDS Pandemic, 14 Fla. J. Int’l L. 261 (2002). 

19 International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16, 1966 
20 World Health Organization, Primary Health Care: Report of the International Conference on Primary Health Care 

2, 4 (1978) 
21 Joint Report of the WHO, UNICEF, the UNAIDS Secretariat and Médecins Sans Frontières: Sources and Prices of 

Selected Drugs and Diag nostics for People Living with HIV/ AIDS (2002) 
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Conclusion 

Generally, intellectual property systems looked to adjust the rights of makers with the interests of 

people in general to approach imaginative works and the actual presence of intellectual property 

rights was initially legitimate in light of the fact that impetuses and prizes to craftsmen and 

designers bring about advantages to society. Nonetheless, current improvements will more often 

than not debilitate these equilibriums and to slant the framework for a much smaller scope of 

interests. Commercialization has changed intellectual property from a way to give motivations to 

specialists and creators to a system expected to energize speculation and safeguard the assets of 

financial backers. 

The privatization of public space mirrors this change. Saving the public space is significant in 

light of the fact that it fills in as an asset for future makers and as a natural substance for the 

commercial center of thoughts. Human rights and Intellectual Property rights, particularly the 

patent right system, are two parts of regulation that have conquered their underlying bashfulness 

of one another and are currently turning out to be progressively interwoven constantly. These two 

disciplines have been created in virtual seclusion from one another for a long time. In any case, 

during the beyond couple of years, there have been a plenty of worldwide standard setting 

exercises, which have started to investigate the normal targets of patent regulation from one 

viewpoint. IPRs have now spread all through the world by the uprightness of a natural organization 

of respective, territorial and multilateral settlements as currently examined in this work. Broad 

utilization of such rights varyingly affects human rights. An necessary part of intellectual property, 

licenses accepted worldwide significance as they were during the twentieth 100 years. The IPRs 

comprise the entire cluster of differentiating rights. 

 

A considerable lot of them are legal and they are safeguarded for fluctuating periods. Human 

rights, on the other hand, mean those essential rights and opportunities to which all humans are 

entitled, similar to one side to life and freedom, opportunity of thought and articulation, and 

uniformity under the watchful eye of the law, those fundamental standards without which 

individuals can't live in respect. Albeit the discussions inside the WTO and WIPO will doubtlessly 

be quarrelsome, exchange and intellectual property mediators ought to embrace instead of oppose 

opening up these associations to human rights impact. 
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Permitting more noteworthy open doors for broadcasting a human rights point of view on 

intellectual property issues will reinforce the authenticity of these associations and advance the 

incorporation of an undeniably thick brush of lawful guidelines administering a similar wide topic. 

Such combination will likewise permit public and worldwide legislators and NGOs to go to the 

really squeezing errand of characterizing the human rights-intellectual property interact with 

sound, predictable, and adjusted lawful standards that improve both individual rights and 

worldwide financial welfare. 
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